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7i4 YALE LAW JOURNAL 

Patents — Restraint of Trade — Price Restrictions on Resale of Patented 
Article. — The principal complainant was the owner of certain patents, under 
which it manufactured graphophones, records, etc. ; the other complainant was 
its selling agent The complainants undertook to control the resale prices of 
the principal complainant's products through contracts made by the selling 
agent with all purchasers of the products, by which such purchasers agreed to 
maintain the resale prices established from time to time by the complainants. 
The respondent, having signed such a contract, resold at less than the estab- 
lished prices goods purchased under the contract The complainants sued in a 
federal District Court for an injunction against further violations of the resale 
provisions of the contract. Held, that the price-fixing contract relied on was 
void and unenforcible. Holmes and Van Devanter, JJ., dissenting. Boston 
Store of Ckicago v. American Graphophone Company (March 4, 1918) U. S. 
Sup. Ct Oct Term, No. 363. 

The actual decision adds little to what had been settled by prior cases, but 
the opinion is interesting for its review and interpretation of the previous 
decisions, and for the very broad statement of the rules which it deduces 
from them. On the general subject see (1917) 27 Yale Law Journal, 288, 
and other references there given; also (1918) 27 ibid. 397. Mr. Justice 
Holmes persists in the dissent which he has registered in all the resale cases. 
Mr. Justice Brandeis, on the other hand, filed a brief concurring opinion, stating 
that whether such contracts should be permitted was an economic question, 
which should be decided by consideration of industrial and commercial facts, 
rather than established legal principles ; that his personal views on the question 
were not in accord with those of the majority; but that he considered the law 
as settled for the court by the series of previous decisions relied on by the 
majority. Besides pointing out that a remedy had already been sought through 
application to Congress (evidently referring to a pending bill for which he him- 
self, before his appointment to the bench, was one of the sponsors) he further 
intimated that relief might possibly be given by the Federal Trade Commission. 



Pledges — Loss of Lien — Surrender of Bill of Lading by Pledgee on Accept- 
ance of Draft. — The petitioner discounted a time bill drawn by a consignor of 
goods upon the consignee, the bill of lading being attached to the bill of exchange. 
The bill was duly accepted by the consignee and the bill of lading was sur- 
rendered to him. The acceptor and the drawer of the bill both became insol- 
vent, and the former returned to the latter the specific goods in question in part 
satisfaction of general claims due the latter. Held, that by surrendering the bill 
of lading to the consignee upon acceptance of the bill of exchange, the petitioner 
lost his lien upon the specific goods and had no equitable lien thereon in case 
they were returned to the consignor. Helburn Thompson Co. v. All Americas 
Merc. Corp. (1917, App. Div.) 167 N. Y. Supp. 711. 

The result of this decision is that the consignor is now in possession of both 
the goods and the price. There is no injustice in this, however, for the equity 
of the petitioner is no stronger than that of any other creditor of the consignor. 
He surrendered his lien by delivery of the bill of lading, as was contemplated 
originally. Thereafter he has no more interest in these goods than in any other 
goods of the consignee which might have been applied on the latter's indebted- 
ness to the consignor. 

Practice— Declaratory Judgments — Power to Declare Rights Without 
Granting Other Relief. — The petitioner was the devisee under the will of her 
father of certain real estate, devised to her, "her heirs and assigns forever." The 
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testator by his will ordered and directed that the devisee should at her expense 
provide for the maintenance and support of her two brothers during their 
natural lives. The petitioner sought to have the court declare, under a statute 
of 1915 giving "any person claiming a right cognizable in a court of equity, 
under a deed, will, or other written instrument [the privilege of applying] for 
the determination of any question of construction thereof," that she was seized 
in fee simple of the land, free from any charge thereon arising out of the direc- 
tion to support her brothers. She asked for no other relief. Held, that the 
petitioner was entitled to obtain a declaration of her rights under the will, even 
though not incidental to a request for equitable relief, as the statute was not 
meant to be merely declaratory of existing law, but to be remedial. In re 
Ungaro's Will (1017, N. J. Ch.) 102 Atl. 244. 

This appears to be one of the few American cases in which a departure has 
been recognized from the orthodox view that the aid of a court for the purpose 
of construction or for the purpose of declaring rights cannot be invoked in the 
absence of any concomitant request for coercive relief. An article by Profes- 
sor Borchard, of the Yale School of Law, on the subject of declaratory judg- 
ments from the point of view of comparative law will be published in an early 
number of the Yale Law Journal. 

Public Service Companies— Requirement of Unprofitable Service— Due 
Process of Law.— After a proper hearing, the New York Public Service Com- 
mission ordered the plaintiff in error, a gas company, to extend its mains so 
as to supply a thriving district located a mile and a half beyond its nearest 
mains but within the territory included in its franchise. The company claimed 
that the order was confiscatory, and in violation of the Fourteenth Amendment, 
since the extension, in itself, would not yield a fair return, though it was not 
claimed that the general business of the company would not continue profitable. 
Held, that no constitutional right of the plaintiff in error was violated by the 
order. People ex. rel. New York & Queens Gas Co. v. McCall (1017) 38 Sup. 
Ct 122. 

The soundness of the decision itself is hardly open to controversy. The 
language of the court, however, to the effect that public service companies may 
not "pick and choose," serving only the most profitable portions of the territory 
covered by their franchises, and leaving the rest without service, obscures the 
real issue, which is not between the company and the applicants for service, 
but between the different portions of the community. It would be more 
accurate to say that within reasonable limits, for the good of the whole 
community, one portion must often pay temporarily, and sometimes per- 
manently, a part of the cost of serving the rest Unless the company could 
thus shift the burden, the requirement of the unprofitable service would be 
clearly confiscatory. The application of the principle depends, of course, on 
questions of fact, of reasonableness, and of balance of public benefit,— typically 
the sort of questions which public service commissions are created to determine. 



